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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comarmisfar an Initial Hearing
pursuant to the provisions of Utah Code Ann. 83932-5, on April 23, 2002.

Petitioner is appealing the assessment of Utakiiohal income tax and interest for
the tax years 1998 and 1999. Respondent issuadskesment based on the assertion that Petitioner
was a resident of Utah for tax purposes during pleisod. Petitioner had filed Utah individual

income tax returns and claimed on those returnstbelincome he had earned in Utah during each



of the tax years at issue. Petitioner did notelan his Utah return the income he had earnedfout o
state.

The issue in this appeal is whether Petitioneravaissident individual” in the State
of Utah for the purposes of Utah Code Ann. 859-08¢1)(k) for the years 1998 and 1999. Utah
Code Ann. 859-10-103(1)(k) provides two tests fesfdent individual.” A “resident individual” is
one who is either domiciled in this state or onewhnot domiciled in this state but maintains a
permanent place of abode in this state and sperttie iaggregate 183 or more days of the taxable
year in this state.

Respondent is not contenting the Petitioner waddl@d in this state, and in fact the
information presented by Petitioner tends to indichat he was domiciled in STATE 1. Instead
Respondent is looking at the second test and atgaePetitioner did spend in the aggregate more
than 183 days in this state and maintained a pezmaotace of abode.

During 1998 and 1999 Petitioner was a college stimtbo attended UNIVERSITY
(UNIVERSITY) in CITY 1, Utah. He had been a loragrh resident of STATE 1 and his parents
resided in STATE 1. In January 1997 he starteshding UNIVERSITY full time. Throughout the
audit period he maintained his STATE 1 driversrige his vehicles were registered in STATE 1
and he was registered to vote in STATE 1. Ontoident records at UNIVERSITY he was listed as
a STATE 1 resident. During 1998 he resided inflasampus, student approved apartment which
he shared with roommates from January until MayMay he had no further rental obligations on
the apartment and relinquished it. In May he regdrto STATE 1 for vacation and to work and then
spent the rest of the summer working in STATERe returned to CITY 1 for fall 1998. He moved
into a different student approved apartment frongési through December, again with roommates

and attended college full time and worked part timdtah. In December he went home to STATE
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1 for a couple weeks and also worked some oveCthiesstmas holidays in STATE 1. In January
1999 he returned to Utah to attend school. Hepaas$the rest of the commissions he had earned
while working the prior summer in STATE 2 duringd® Petitioner returned to STATE 1 in the
summer where he worked some and again returnedlfdERSITY for the fall quarter, moving into
another apartment. He did get married later ir@1&9vhich point he again moved into a different
student approved apartment.

Petitioner now understands that he filled out hisHindividual income tax returns
incorrectly as he should have filed as a part yesident or nonresident .

As Respondent points out, Petitioner clearly spentte than 183 days per year in
Utah. The statutory test also requires that hentaim a “permanent place of abode.” The issue
before the Commission is whether the various offyzas student approved housing units, rented by
Petitioner and a number of roommates, constitufgrimanent place of abode for purposes of the
statute. Respondent argues that a possible td@stloe if a student stays in on-campus dormitaties
would not be a permanent place of abode but if teeyed off-campus housing that should be
considered a permanent place of abode. Respopdens$ out that the permanent place of abode
test should not mean the same as the domicile Rsspondent merely asks for guidance in this
matter as this is the first time the issue of aen's permanent place of abode for income tax
purposes has come before the Commission.

The resolution of this issue has broad applicahabwould affect numerous students

who are nonresident students for the purposeslt&Egeotuition or not a domiciliary of the state
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under the domicile test and who would likely hawddea that they would be could be considered

Utah residents for tax purposes. Clearly in tlaisecthe Petitioner has a strong argument that his

student apartments were not permanent places dealbtowever, rather than define what is meant

by permanent place of abode as it is applied tdestis on a case by case basis and then apply

retroactively, the Commission concludes that it ddoe appropriate to define by rule what would be

a permanent place of abode for students for pugpokéhe statute, publish the rule and apply

prospectively.

taxable year.

APPLICABLE LAW

A tax is imposed on the state taxable income ofyerasident individual for each
(Utah Code Ann. 859-10-104).
Resident individual is defined in Utah Code Ann98®-103(1)(k) as follows:

"Resident individual” means:

() an individual who is domiciled in this state fany period of time
during the taxable year, but only for the duratwdisuch period,;

or

(i) an individual who is not domiciled in this stabut maintains a
permanent place of abode in this state and spentheiaggregate
183 or more days of the taxable year in this state

For purposes of determining whether an individgsatlomiciled in this state the

Commission has defined "domicile" in Utah Adminggive Rule R865-91-2(D) as follows:

the place where an individual has a true, fixedya@ment home and
principal establishment, and to which place he(dmnever he is
absent) the intention of returning. It is the plac which a person
has voluntarily fixed the habitation of himselftegrself and family,
not for a mere special or temporary purpose, bth wie present
intention of making a permanent home.

_4_
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After domicile has been established, two things regeessary to
create a new domicile: first, an abandonment obtielomicile; and
second, the intention and establishment of a newd®. The mere
intention to abandon a domicile once establishedoisof itself
sufficient to create a new domicile; for beforesagon can be said to
have changed his or her domicile, a new domicilstrba shown.

DECISION AND ORDER

Based upon forgoing, the Commission orders Respuanderecalculate the tax

deficiency on the basis that Petitioner was notadnBResident for purposes of Utah Code Ann. Sec.

59-10-103(1)(k). Itis so ordered.

This decision does not limit a party's right to @rRal Hearing. However, this

Decision and Order will become the Final Decisiod &rder of the Commission unless any party to

this case files a written request within thirty Y3&wys of the date of this decision to proceed to a

Formal Hearing. Such a request shall be maileddaddress listed below and must include the

Petitioner's name, address, and appeal number:

matter.

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg turther appeal rights in this

DATED this day of , 2002.

Jane Phan
Administrative Law Judge
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BY ORDER OF THE UTAH STATE TAX COMMISSION.

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2002.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Palmer DePaulis Marc B. Johnson
Commissioner Commissioner
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